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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
FRANK P. CHI APPARA )

Appear ances:

For Appell ant: Frank P. Chiappara, in pro. per.
For Respondent: Paul J. Petrozzi
Counsel
OPl NL ON

This appeal is made pursuant to section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Frank P. Chiappara against a proposed
assessnment of additional personal incone tax in the anmount of
$238.00 for the year 1975.
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The sole issue for our determ nation is whether
appel lant qualified as a head of household for the year 1975.

Appel lant, his wife, and his dependent daughter
Hel ene, lived together until sonetime in July of 1975. Be-
cause of marital difficulties, appellant and his wife then
separated. Helene continued to live with her nother in what
had been the family home until sometime in Cctober when she
moved into appellant's residence, where she remained throughout
the balance of the year 1975. Appellant and his wfe obtalned
?Q;énal decree of dissolution of their marriage in October of

Appellant filed a tinmely California personal incone
tax return for 1975, claimng head of household status, nam ng
Hel ene as qualifying him for such status, and conputing his
tax liability accordingly.

Respondent determ ned appellant did not qualify for
that status on the ground that Helene did not occupy appellant's
household for the entire year. Consequently, respondent re-
conputed appellant's tax [iability on the basis of the rates
applicable to single persons. Respondent did allow appell ant ’
a dependent exemption credit for Helene, in addition to those
he had clained for his other two children.

Appel | ant contends that he qualified for head of
household status pursuant to the statutory requirenments
specifically set forth in subdivision (a) (1) of section
17042 of the Revenue and Taxation Code. Wile respondent's
applicabl e regul ati on expressly inposes as a condition for
such status that the qualifying individual nust occupy the
t axpayer's household for the entire year, appellant nain-
tains that Helene's absence from his household was a
tenporary absence due to special circunmstances, within the
meani ng of that regulation. (Cal. Admn. Code, tit. 18,
reg. 17042-17043, subd. (b) (1).) Wiere that is the nature
of the absence, the qualifying individual is considered as
occuEying the household for the entire taxable year, pursuant
to the regul ation.

_ Appel ant al so urges, in any event, that the above
applicable statutory provision does not require, as a con-
dition of qualification for such status, that the qualifying
I ndi vidual mnust occupy the household for the entire taxable
year. Therefore, he asserts that the regulation Is invalid,.
to the extent that it inposes such a condition. Thus,
appel l ant argues that even if Helene's absence fromthe
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househol d during the taxable year was not nerely a tenporary
absence due to special circumstances within the neaning of
the regulation, appellant still qualified for head of
househol d st at us.

The term "head of household" is defined in
section 17042, in pertinent part:

[A]n individual shall be considered a head of
household if, and only if, such individual is not
married at the close of his taxable year, and ...

(a) Maintains as his home a househol d which
constitutes for such taxable year the principa
pl ace of abode, as a menber of such househol d, of--

(1) A ... daughter ... of the taxpayer

In prior appeals we have consistently held that
the statute, which requires that the taxpayer's hone con-
stitute the principal place of abode of the qualifying
individual for the "taxable year," neans that such person
must occupy the household for the taxpayer's entire taxable
year. (Appeal of Harlan D. Gaham Cal. St. Bd. of Equal.,
Cct. 18, 1977, see also eal of Jose Malberti, Cal. St
Bd. of Equal., Feb. 8, 1979; Appeal of Douglas R Railey,
Cal. St. Bd. of Equal., Aug. 15, 1978; Appeal of LilTian J.
Bailay, | . St. Bd. of Equal., June 29, 1978; see, con-
struing the simlar federal statutory provision (Int. Rev.
Code of 1954, s§2(b) (1)) David H Rotroff, ¢ 78,046 P-H Meno.
T.C. 1978; Stanback, Jr. v. United States, 39 Am. Fed. Tax.
R.2d 77-805 (MD.N.C. 1977).) 1In the present appeal
appel l ant's daughter did not physically occupy appellant's
househol d the entire taxable year.

As already indicated, respondent's applicable
regul ation does provide that the person qualifying a tax-
payer as head of household will be "considered as occupying
the household for the entire taxable year notw thstanding
tenporary absences from the household due to specia
circunstances.” It further provides that "a nonpernanent
failure to occupy the common abode by reason of illness,
education, business, vacation, mlitary service, or a
custody agreenent under which a child or stepchild is
absent for less than six nonths in the taxable year of the
taxpayer shall be considered tenporary absence due to
speci al circunmstances.”

_ However, the record in this appeal does not
establish that Helene's absence during the taxable year
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was merely a tenporary absence due to spec:ial circunstances.
On the contrary, based on the record before us, we conclude
t hat Hel ene established a permanent place of abode in her
nother's honme in July of 1975. No showi ng has been nade

of any agreenment between the spouses whereby Helene was to
retain her principal. place of abode with appellant in his
new hone, with her nother nerely acquiring tenporary

cust ody. (See Stanback, Jr. v. United States, supra;

David H Rotroff, supra; Appeal of Jose Malberti, supra;

Appeal of Lillian J. Bailey, supra.)

Thus, we conclude that Helene did not occupy
appellant's household for the entire taxable year, wthin
the nmeaning of the applicable regulation

The pertinent regulation before! us is identical
to the corresponding federal regulation. (See Treas. Reg.
§ 1.2-2(c) (1) (1956).) The validity of the! requirement in
the regulation that the qualifying individual occupy the
t axpayer's household for the entire taxable year has been
uphel d by the federal courts. (James J. Prendergast, 57
T.C. 475 (1972), affd., 483 F.2d 970 (9th Cr. 1973); see
al so Stanback, Jr. v. United States, supra.)

Appel l ant also relies upon the fact that he
paid certain hospital bills of the famly and supported
the children during 1975; Wile we appreciate appellant's
plight, and recognize the inequities which he urges have
resulted, the applicable statute and pertinent regulation
were correctly applied by respondent. Consequently, we
must sustain respondent's action

ORDER
Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protest
of Frank P. Chiappara against a proposed assessment of
addi tional personal incone tax in the amunt of $238.00
for the year 1975, be and the same is hereby sustained.

Done at Sacranento, California, this 16t h
day of  August , 1979, by the State Board of Equalization

Chairman
Member

Member

Member

Member
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